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Honorable rhillp ¢. Quindry
State's Attorney
Bdwards County
Courthouse
Albion, Illinois 62806

Dear Mr. Quindry:

rein you aak:

: ing operations are being con-
he Heneral mining area, pursuant to
rions of Chapter 34, paragraph 303 of
rof{s Revised Statntes?“

You also asks

- "May the County Road Commissioners of Bdwards
County lease real estate for underground develop-
ment based on the identical above facts, and
execute a valid Coal lLease?"
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At thaAoutaet, it must e noted that public

property in Illinois cannot be used for private purposes.

The bases of thie established principle are Yaklay v.
| Johnson, 295 111, App. 77, and section l(a) of article VII
of the Illinois Constitution of 1970 which yra#ides that
"Public funds, property or credit shall bs used only for
~public purposes”. This principle has been reaffirmed by
numerous opinions of the Attorney Gemeral. See, 1949 111,
Att'y. Gen. Op. 251y 1984 Ill. Att'y. Gen. Op. 214; 1965 Iil.
Att'y. Gen., Op. 1767 Ill. Att'y. Gen. Op. S-1l1, March 4, 1.969}
I1l. Att'y. Gen. Op. 5-825, Gctcber 31, 1974; Ill, Att'y. Gen.
Cp. HP-B44, Novenber 27, 1974,

It has~heeg repeatedly stated that, although
section 22 of "AN ACT to revise the law in relation to
counties® (IYll. Rev, Stat. 1973, ch. 34, par. 303) authorizes
a county to lease, that lease can be only for a public purpose
regardless of the fairness of the transaction or the adeguacy
of the consideration. Since a lease of mineral rights to a
private company would almost certainly not constitute use

for a public purpose, it would appear that the lease, if a
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eonventional ene, would not be permissible. A minerai leage,
however, is not a conventional one, particularly when cast |
in the form which you contemplate.

It is my opinien that a coal lease for "20 years
and as long thereafter as mt.nhmg operations are being
conducted in the general mining area® e;c_mstttutea a sale
in place of the coal and is, therefore, a permissible actiocn
by the county under its power to‘ sell or convey the propexty
of the county. (Ill. Rev. Stat. 1973, ch. 34, par. 303.)

A mineral lease for coal, unlike 6!\0 for oil and gas,
actually involves the transfer of a property interest in
the minerals. (Consolidated Coal Co. V. Peers, 150 Ill.
344, conover v. Parker, 305 Ill. 292.) 1In addition, mineral
rights involving solid minerals can be severed from the
surface rights and conveyed separately. Fowler v. g_g_g__jo_g
and pittsburg coal Co., 315 Ill. 312,

Among the early cases there was scme confusion
ag to whether a ﬁinaral lease actually transferred an

interest in the minerals or was merely a license to go
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onto the land of another for the purpose of removing them
with no propefty interest arising until the cocal or mineral

was severed from the land. (Bannon v. Mitchell, 6 1Ill. App.

17.) This question was resolved in Pennsylvania by

Caldwell v. Fulton, 31 Pa. 475 (16858), which held that a lease

cf the right or privilege to take away «<oal was a grant'of
"an interest in the land and not a mere license to take
away the coal. The Caldwell case was followed by the

Supreme Court of Illinois in Consolidated cCoal Company v.

Peers, 150 1il. 344.

The nature of the intéreet granted by a mineral
laase, however, is dependent upon the actual wording of
the lease agreement. For sxample, 2 1eas§istrictlz limited
to a term of years or terminable at will would give one an
estate less than a freehold and would be construed in the

same manner as a conventional lease. (Powler v, Marion and

Pittsburg Coal Co., 315 Ill. 312.) An unlimited right to

mine the coal (such az "until exhausted”), howevaer, even

though subject to being forfeited on certain contingencies,
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has been held to be a grant of a freehold interest. (FPowler
v. Marion, 315 I1l. 312.) The court in the Fowler case, for
example, held that a mining lease allowing the lessee to
enter and mine coal until the coal was exhausted constituted
a conveyance of a freehold interast,

Iilinois authority déaling with coal leases has
been rather limited with more litigation in the very different
field of oil and gas leases. A helpful series of cases,
however, has sprung from Caldwell v. Fulton, 31 Pa. 475
(1958), in the Supreme Court of Pennsylvania. Two important

cases in this seriees are Smith v. Glen Alden Coal Co.,

347 Pa. 290, 32 A. 24 227 (1943) and In re Essex Coal Co., 411
Pa. 618, 192 A. 2d 675 (1963). |

In the Smith case thé court held that a lease of
coal in plaba. which prcvidéd for a term extending “until
such time as all the available merchantable coal shall
have been mined and removed”, was a sale of an estate in
fee simple leaving the lessor with only personalty interesta
consisting of tha rgygltias to be paid under the lease and a
“possibility of revértet“. The court stated that the

“poseibility of reverter" was not an estate present or
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future but a possibility of having a future éstate in the
coal.

The facts of the Egsex case are even closer to
those in the situation you present as the agreement therein
provided that the texm cf the lease would be for ten years
or until the exhaustion of the coal if that ocourred first,
The court in EZssex held that a lease of coal in place with
the right to remove until exhaustion canstitﬁtea a sale of
an estate in fee simple andvthat the remaining rqyglty
interest of the lessor constitutes personalty. The court
further stated that a grant to a lessee of exclusive and
complete dominion over coal by a mining agreement consti-
tutesz a sale in place of the coal and vests a fee in the
lessee and that the lessor becomes revested with his former
estate in the remaining coal upon the termimation of a
laasa‘of coal land for a fixed texm. On.tha cuestion of
the characterization of such agreement as a lease, the court
stated: “The fact that an instrument is called a 'lease’
iz not material, it is the character of the transaction

that is controlling: ¢ ¢ *» " In re Essex Coal Co., 411 Pa.

618, 192 A. 24 675, at 678 (1963).
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As I stated earlier, there are no Illinois cases
directly on point in this matter. In regard to an oil and
gas lease, however, the court has held that a lease of
unlimited duration giving one the right to enter onto the
land té remove all the oll is a freehold estate, and, thus,
a salé of a pcgtion of the land. (Pce v. Ulrey, 233 11l.
56; Cchioc 0il CQ; v. Daughetee, 240 Ill. 361,) Had it
been dealing with coal, the court could have conceivably
héld'such lease to be a sale of the coal. (il, however,

- because of its fugacious nature, iz not amenable to separate
ownership and, thus, is not regarded as a separate estate

in these cases. Conover v. Parker, 305 Il1l. 292.

The cases finding a sale in place of the coal
have included situations where the term of the lease was
“until exhaustion of the coal” or "for an unlimited Aura=-
tion"., It is my opinion that a lease.for 20 yéaza and as
long thereafter as ﬁining operations are being conducted
in the ganeral mining area“ is substantially equivalenf to
a laasg extending until the exhaustion of the coal and is.'
thus, a sale of the coal in place. By its terms such a

lease could have substantially unlimited duration terminat-
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ing only when the coal in the general mining area is exhausted
and the mines of the lessee are abandoned. A possibility that
the lessee will be able to exhaust all of the coal and not
a guarantee that he will or will be adle to exhaust it is
the crucial factor rendering the <oal lease a sale of the
coal in place. Because the lease is in actuality a sale
of the ccal belonging to the county, it is not necessary
that a public purpose be ahown_bafare leasing as a county
is authorized to sell or convey its property under secticn 22
of "AN ACT to revise the law in relation to ceunties". 1111,
Rev, Stat, 1973, ch. 34, par. 303. |

Therefore, the county has two optiocns. Firstly,
it can convey, by mineral deed, the coal or mineral rights
to the land {n question. Sazcondly, it can lease the coal
in the terms you contemplate which would {tz2lf constitute
a sale in place of the -oal in question. In both caseg the
consideration received must be fair and adequate. %

It is, thersefore, my opinion that the county may

leasg}its mineral rights if the lease agreement is cast in
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the forxrm which you have presented to me. For clarification
purposes, however.'you should add language to the lease
specifically authorizing the lesse¢e to mine the coal until
exhaustion as this would bring it more mleariy into line
with the agreements discussed in the cited cases. Since
the lease is in actuality a sale of the coal, there is no
problen w;th an agreement é§tenéing beyond the term cf the
present county board. The ieasoninq of this opinion also
applies to your question regardingAthe execution of a coal
lease by the county road commissioners.

Vexy truly yours,

ATTCRNEY GENERAL




